CLAI M5 FOR REI MBURSEMENT | NVOLVI NG
LI ENS OR | NTERESTS OF THI RD PARTI ES

Assum ng only law clients can be claimants, what can or
should a Fund do when third-parties claima |lien or other
interest in m sappropriated nonies?

Shoul d a Fund pay the cl ai mant anyway? Pay the |ienhol der
on behalf of a claimant? Reject the clain?

Applicable Statutes or Regul ations in New York

Section 468-b of New York’s Judiciary Law provides that the
Fund’ s Board of Trustees shall have the power to reinburse
“l osses caused by the di shonest conduct of attorneys..
Di shonest conduct is defined as the “m sappropriation or wilful
m sapplication of clients’ noney, securities, or other
property....” (enphasis supplied)

Trustees’ Regul ations state that a claimshall be
consi dered for reinbursenent provided that:

(1) the alleged | oss involves the wongful taking of noney
or other property belonging to a law client or other person who
entrusted it wth an attorney...; and

(2) the claimis nmade directly by the client or other
person.... [enphasis supplied]

CASES OF | NTEREST

Advance Finance Co., Inc. v Trustees of the Cients
Security Fund of the Bar of Maryland. 625 A 2d 660 (Md. 1995).
Fi nance conpany that [oaned Taw clients noney, secured by
assi gnnments of personal injury settlenent proceeds, has standing
to seek reinbursenent fromclient security fund where law firm
m sappropriated settl enent proceeds.

Monunental Life Insur. Co.v Trustees of the Cdients’
Security Trust Fund, 588 A 2d 340, (C. App. 1991). Maryl and
Court of Appeals holds that a life insurance conpany which paid
i nsurance proceeds to inproper party as a result of |awer’s
di shonest conduct cannot recover loss fromclients security
trust fund: the insurance conpany was not a law client of the
di shonest | awyer.

Semnole Tribe of Florida v Florida. 517 U S. 44 (1996)
Unites States Suprenme Court deci sion strengthenlng state
sovereign immunity granted by the 11'" Amendnent. States i mune
fromsuit in federal court.




Exanpl es

What determ nation would your Fund nmake if the followng |iens
or third-party interests are asserted in the claimsumaries
bel ow?

Cl aim Sunmary:

Lawyer represents claimant in a personal injury action on a
one-third contingency basis. Cainmant agrees to a $90, 000
settlenment. Claimant’s share of settlenent after legal fees is
$60, 000.

[1] WORKERS' COWVPENSATI ON LI EN

Lien for workers’ conpensation benefits paid to the
claimant is asserted against the claimant with the Fund. State
statute grants a workers’ conpensation |lien against the proceeds
of any recovery in the underlying negligence action.

(A) Workers’ Conpensation |lien of $10, 0007

New York: Award the clai mant $50, 000, the $60, 000 net
settl ement anount he shoul d have received | ess the $10,000 Iien.
Make no paynent to Wrkers’ Conpensation. Rationale: Fund s
award is a matter of grace, not a replacenent of the stolen
personal injury settlenent.

(B) Workers’ Conpensation |ien of $75, 0007

New York: Deny claimwhen lien would deplete an award.
Again, rationale is that the Fund’ s award does not replace the
stolen personal injury settlenment. Award is not nade if it
woul d not benefit the clai mant.

[2] | NSURANCE SUBROGATI ON CLAI M

| nsurance conpany asserts interest in claimant’s award as
result of insurer’s paynent of no-fault benefits to claimant.
Cl ai mant executed agreenment with insurer subrogating the
insurer, to the extent of its paynents, to claimant’s rights
agai nst the negligent party liable for their injuries.

(A) Insurance subrogation claimof $10, 000?

New York: Award the clai mant $50, 000, the $60, 000 net
settlenent they should have received | ess the $10, 000
subrogation claimof insurer. No paynent to insurer.
Rational e: Again, the Fund’s award is a matter of grace, not a
repl acenent of the stolen settlenent proceeds to which the
subrogation clai mattaches.
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(B) Insurance subrogation claimof $75, 000?

New Yor k: Deny claimwhen insurer’s subrogation claimwould
deplete an award. Award is not
repl acenent of stolen settlenent. A m
is to restore claimant to sanme position
they would be in if no theft had
occurred. To pay an award would be a
wi ndfall to the clai mant.

[3] SOCI AL SERVI CES' LI EN

Soci al Services holds a lien for the cost of nursing hone
care provided to the claimant. State statute provides that the
social services’ lien attaches to any award or settlenment in any
action or proceeding arising fromthe claimant’s injuries.

(A) Social Services' lien of $10,0007?

New York: Award the clai mant $50, 000, the net $60, 000
settl enment she woul d have received | ess the $10,000 lien. No
paynment to Social Services. Rationale: Fund' s award does not
repl ace the stolen settlenent proceeds to which the lien
attaches. Also, County Social Services Agency is ineligible
claimant. New York Regul ations provide that |oss incurred by
gover nnment agencies are not eligible for reinbursenent.

(B) Social Services' lien of $75,000?

New York: Deny reinbursenent. Lien would deplete a $60, 000
awar d. Rational e: Fund's award does not replace the stolen
settlenment proceeds to which the lien attaches. Any award to
cl ai mant would be a w ndfall.

[4] SOCI AL SERVI CES LI EN AND CLAI M OF CONSERVATOR

1. CdaimSummary: Sanme $90, 000 theft of settlenent
pr oceeds. The cl ai mant woul d have received net settl enent of
$60, 000. There are no other assets. Social Services asserts
lien of $75,000 for cost of nursing hone care being provided to
clai mant who is now an inconpetent and in a nursing hone.
Soci al Services threatens to term nate paynment for claimant’s
care if its lien is not honored by the Fund. Conservator has
i ncurred $5,000 in expenses.

Claimant’ s court-appoi nted conservator files a claimwth
the Fund. What determ nation would your Fund make?

New York: Award the conservator $5,000 to rei nburse her
expenses. Deny paynent to Social Services because its lien
woul d depl ete any award. Fund’s award does not repl ace stol en
settlenment proceeds to which lien attaches. Deny paynent to the



cl ai mant since an award would be a w ndfall.
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[5] ATTORNEY' S LI EN

Assune that the |lawer who stole the settlenment proceeds
replaced a “good” | awer who was originally retained by clai mant
to prosecute the negligence action.

The “good” |awer files a claimwth the Fund for what he
claims is his portion of the one-third contingency fee the
di shonest | awyer was to pay him

Wul d your Fund pay an award?

| f yes, how would the award anount be determ ned?

New York: Pay award directly to the “good” |awer, after
the |awer has obtained a court order fixing the anmount of his
lien for |egal fees.

[6] MEDI CAL BILLS

What woul d your Fund do if a doctor files a claimfor
paynment of the claimant’s nmedical bills for treatnent given the
cl ai mant ?

What woul d your Fund do if the claimant’s | awer had
represented to the doctor that he would pay the claimant’s
medi cal bills out of the claimant’s settl enent proceeds.

If an award i s made, how woul d your Fund make paynent?

CLAI M5 FOR REI MBURSEMENT | NVOLVI NG

TH RD PARTY LI ENS OR | NTERESTS
I N THEFTS I N REAL ESTATE TRANSACTI ONS

I11. CaimSumary:

Buyer purchases residence fromseller. Lawer represents
buyer’s nortgage | ender. Lawyer m sappropriates nortgage
proceeds. Mortgage | ender is bankrupt.

[ 1] REAL ESTATE BROKER S COWM SSI ON:

Anong t he nortgage proceeds m sappropriated is the seller’s
or buyer’s real estate broker’s conmm ssion. Lawyer’'s checks to
the real estate broker bounce.

Wul d your Fund pay a claimfiled by the real estate
br oker ?



How woul d your Fund reinburse the | oss?
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[ 2] SATI SFACTI ON OF FI RST MORTGAGE

Lawyer’s check to first nortgagee in satisfaction of the
seller’s nortgage bounces after | awer m sappropriates the
nort gage proceeds. First nortgagee files foreclosure
proceedi ng. Mrtgage debt now includes interest, penalties and
|l egal fees for the foreclosure. Fee and nortgagee title
i nsurance purchased.

Clainms for reinbursenent are filed with your Fund by the
seller, buyer and first nortgagee.

What determ nation woul d your Fund nake in each clainf

How woul d an award of rei nbursenment be paid?

What steps would your Fund take to recover restitution?

New York: (1) Seller - Pay award reinbursing seller’s
nort gage debt, including interest, penalties and other charges.
Pay award directly to the nortgagee. Cbtain assignnment of the
nort gage and subrogation agreenent fromseller

(2) Buyer - No award to buyer. Award to seller’s

nort gagee satisfies buyer’s obligation to seller. (Qbtain
subrogation agreenent from buyer in consideration for paynent of
buyer’s obligation to seller. Pursue recovery from buyer’s
title insurer.

(3) First Mortgagee - its loss is reinbursed in
claimfiled by seller.

BANKRUPTCY

V. daim Summry:

Lawyer m sappropriates $50,000 fromhis law client. The
client then files for Chapter 7 bankruptcy protection. He has
assets of $100, 000, which includes a $50,000 claimw th your
Fund. He has debts of $500, 000.

Woul d your fund pay an award in this clainf
| f an award woul d be granted, how woul d paynent be made?

New York: Deny reinbursenent. Rationale: bankrupt clai mant
woul d not benefit fromthe award whi ch woul d be consuned by the
claimant’s creditors in bankruptcy or wind up paying the costs
of adm nistering the debtor’s bankruptcy proceeding. Proposed
anmendnent in New York would provide that |osses incurred by



estates in bankruptcy proceedi ngs would be ineligible for
rei mbur senent.
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V. CaimSummry:

Lawyer steals $20,000 in escrow funds fromhis client.
From t he $20, 000 escrow, $2,000 was owed to a creditor of the
client for a public adjuster’s fee. The creditor is in Chapter
7 bankruptcy with assets of $100,000 and debts of $1 mllion.

VWhat determ nation woul d your Fund make in clains filed by
the law client and the creditor?

What if the law client’s debt to the creditor was a non-
di schargeabl e debt in bankruptcy? D fferent result?

New Yor k:

(1) Law dient - pay $18,000, the anpunt of the escrow
bal ance the client should have received. Do not pay the $2,000
portion of the |oss because it would be consuned in the
creditor’s bankruptcy proceeding with no benefit to the law. If
the law client would remain personally liable for the debt then
we woul d pay the creditor because it would personally benefit
the client.

(2)Creditor - deny reinmbursenent because an award of $2, 000
woul d be consuned in the creditor’s bankruptcy proceeding.



